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GRIFFIS, J., FOR THE COURT:
1. Rodney Hill was convicted of burglary of a building other than adwelling. Hill was sentenced to
serve sevenyearsinthe custody of the Mississippi Department of Corrections, pay a $1,500 fine and pay
$150 regtitution, and to completelong terma cohol and drug trestment. Hill moved for aJINOV or anew

trid, which was denied. On gpped, he clamsthe tria court erred by: (1) not granting adirected verdict



or INOV, (2) not grantingaperemptory ingructionor anew trid, (3) dlowing animproper jury ingtruction,
and (4) not driking juror Robert Lee for cause. We reverse the burglary conviction due to inaufficent
evidence. We remand for re-sentencing on the lesser-included offense of trespass.
FACTS
92. On dune 30, 2003, about 8:30 p.m., Hill arrived at the home of Janet and James Posey. Mrs.
Posey recognized Hill as her husband’ s acquaintance, who would often come to the house to borrow
“things’ from Mr. Posey. Hill asked Mrs. Posey if he could borrow some gasoline. Shetold himto come
back when her husband washome. She saw him get into hiscar and crank it. Hill came back about thirty
minutes later and asked to borrow awrench. She told him no, then Hill asked to use the phone. Again,
ghe told him to come back later when her husband was home. She watched as heleft in hiscar.
113. Later, Mrs. Posey observed anindividud exit her shed withher husband’ stoolbox. The shed was
a three-wadlled structure, gpproximately twenty-five feet from her house. There was no door or other
physica obstruction blocking entranceinto the shed. Mrs. Posey called the police and identified Hill asthe
man who stole the tools from the shed. The toolbox and tools were never recovered.
ANALYSS
l. Whether there was sufficient evidence to support Hill’ s conviction
14. Requests for adirected verdict and motions INOV chdlenge the sufficiency of the evidence. In
reviewing a sufficiency of the evidence dam, the Court considersthe evidence in the light most favorable
to the verdict. Bush v. State, 895 So. 2d 836, 844 (116) (Miss. 2005). If any reasonable trier of fact
could have found the essentia elements of the crime beyond a reasonable doubt, we uphold the verdict.

Id.



5. Hill argues there was insufficient evidence to convict him of burglary, because there was no
evidence of abresking. Burglary of abuilding other than a dwelling includes, “bresking and entering . . .
any building . . . inwhichany goods, merchandise, equipment or valuable thing shal be kept for use, sde,
deposit, or trangportation, with intent to stedl therein, or to commit any fdony . . . .” Miss. Code Ann.
8 97-17-33 (Rev. 2000). “Breaking” isan act of force, however dight, used to gain entrance. Winston
v. State, 479 So. 2d 1093, 1095 (Miss. 1985). However, “the structure must generally be closed.
Otherwise the entry is merely atrespass, not a‘bresking’ and aburglary.” Goldman v. Sate, 741 So.
2d 949, 951 (18) (Miss. Ct. App. 1999).

T6. Here, the shed was a three-walled Structure. Therefore, Hill argues there could be no actua
bresking into the shed. The State concedesthere was no actua breaking. Instead, it arguesthat there was
evidence of congructive bresking. Regardless, the jury was only charged on the definition of an actud
bresking. Specifically, the jury ingtruction stated, “[t]he Court ingtructs the Jury that breaking [Sc] is
defined as any act or force, however dight, employed to effect an entrance through any usud or unusud
place of ingress, whether open, partly open or closed.” The State never argued congtructive breaking to
thejury.

17. Inaddition, thereissmply no evidence of congructive bresking. 1f adefendant obtainspermisson
to enter abuilding by using deceit, thiswill conditute a congructive bregking. Templeton v. State, 725
So. 2d 764, 767 (17) (Miss. 1998). Here, the State would have to prove that Hill gained permission to
enter the shed through an act of deceit. The uncontroverted evidence was that no permission was given
to enter the Poseys shed. Hisentry inthe shed, therefore, cannot be the product of any deceit on his part.
118. Additionaly, the State does not even accuse Hill of lyingto try to gain accessto the shed. Rather

it accuses Hill of trying to enter the Posey home by lying about needing gas, a wrench and the phone. The



State reasons that Hill must have lied, because he failed to prove he was telling the truth. Besides
misgpprehending the burden of proof, the State misunderstandsthe concept of congtructive bresking. The
undisputed evidencewasthat Hill did not gain entry of the Posey home. Even if he weretryingto enter the
Posey home by lying, this cannot be consdered as constructive breaking of the shed. Attempted
congtructive breaking of one building does not support aburglary convictionfor aseparate building. Oken

v. Sate, 612 A.2d 258, 276 (Md. 1992).

T9. Breeking is an essentid dement to the crime of burglary. Miss. Code Ann. § 97-17-33 (Rev.

2000). Conddering the evidence in the light most favorable to the verdict, we are unable to identify
evidence of abreaking in thiscase. Therefore, we find that no rationa juror could have found Hill guilty
of the crime of burglary. It was error for the trid court to deny Hill a directed verdict or motion for a
JNOV. Accordingly, we reverse the burglary conviction.

110. However, when aconvictionisreversed due to inaufficent evidence, “no new trid isrequired and

the defendant may be remanded for re-sentencing on the lesser included offense where proof establishes
the lesser offense.” Shieldsv. State, 722 So. 2d 584, 585 (1[7) (Miss. 1998). Thisisknown asthedirect
remand rule. Id.

11. Trespassisthe lessar-included offense of burglary. Anderson v. State, 290 So. 2d 628, 628-29

(Miss 1974). Itisanimplict finding in every burglary conviction. 1d. The dements of trespass include
wilfully and mdicioudy entering another’ s property without permissonor remaningonhisor her property
after bangtoldtoleave. E.g., Miss. Code. Ann. 88 97-17-85, 97-17-87, 97-17-93, and 97-17-97 (Rev.

2000).

12. Theevidencewasuncontrovertedthat Hill did not have permissonenter the Poseys shed. Hewas

told gpproximately three times to leave the premises. Nevertheless, he returned and entered the shed.



Pursuant to Anderson and Shields, we affirm Hill’ s conviction on the crime of trespassunder Mississippi
Code Annotated Section 97-17-87. We remand for re-sentencing consistent with this opinion.

. Was the verdict against the overwhelming weight of the evidence?
113.  Next, we examine whether the tria court should have granted Hill’smotionfor new trid. Theonly
evidence that placed Hill a the scene was Mrs. Posey’ stestimony. Hill maintains that she was already
predisposed to identify him as the culprit, because she had seen him earlier that evening. The State
mantains that Mrs. Posey had ample opportunity to note what Hill looked like so she could pogtively
identify him as the perpetrator.
14. A motion for anew trid chdlenges the weight of the evidence. Bush, 895 So. 2d at 844 (1/18).
Wereview atrid court’s denia of anew trid for an abuse of discretion. Montana v. Sate, 822 So. 2d
954, 967 (161) (Miss. 2002). In reviewing whether averdict is againg the overwhdming weight of the
evidence, this Court must accept astrue the evidence whichsupportsthe verdict. 1d. “Only inthose cases
where the verdict is so contrary to the overwheming weght of the evidencethat to dlow it to stland would
sanction an unconscionable injustice will this Court disturb it on apped.” 1d. at 967-68.
115. Mrs. Posey tedtified that Hill came to her door twice. She knew him, because he was an
acquaintance of her husband’ sand had come to the houseto borrowthings before. At 8:30 p.m., heasked
to borrow some gas. She told him to return when her husband was a home. She saw him get in hiscar
and crank it. Around ten to fifteenminutes|ater he returned anding infront of her door. Shetedtified that
she and her young kids were scared and upset a this. Her youngest child was crying, and Hill seemed
nervous. The door was glass, and she spoke to him through it. He asked to borrow awrench. Shetold
himno. Then he asked to usethe phone. Again shetold him to come back when Mr. Posey was a home.

She watched asheldt aganinhiscar. She sat back down to watchamovie. At about 9:00 p.m., through



her mini blinds, she saw something run through the yard, into the shed. There was alight near the shed.
She went to her window and saw Hill exit the shed withthe toolbox and runback to his car. The distance
from the window to where he was running was about twenty-five feet.
916. The jury heard evidence that Mrs. Posey’s account & trid differed from the account she gave
police. She told police that she did let Hill borrow gas that night. At trid, she denied ever letting him
borrow any gas. Mrs. Posey explained the discrepancy from the fact that she was scared and upset when
she gave her statement to the police.
17. Theweght of the evidence supports the jury finding that Hill was the one who trespassed into her
shed. Accepting the evidencethat supportstheverdict at true, wefind therewas evidence that Mrs. Posey
saw Hill exit her shed withher husband’ stools and leave inhiscar. Mrs. Posey knew Hill prior to the night
inquestionand had seen himtwice before thetheft. Also, she had an opportunity to observe hiscar severa
timesthat night. Therefore, the jury could give great weight to her testimony whenshe said it was Hill that
dolethetools. Thisissueiswithout merit.

[1l.  Was thejury properly instructed?

A Untimely filed jury instruction

1118.  Hill chdlenges the jury ingtruction which charged the jury on the dements of burglary. First he
objects on the ground that the ingtructionwas not filed before trid.  Jury ingtructions must be filed twenty-
four hoursbeforetrid. URCCC 3.07. Defendant must show prejudice resulting from an untimely filed jury
ingruction. Clair v. Sate, 845 So. 2d 733, 736 (110) (Miss. Ct. App. 2003). Hill does not point out
how he would have defended his case differently had he had this jury instruction any earlier. We hold that
the error was harmless.

B. Variance from the indictment



119.  Hill dso argues that the jury ingruction varied from the indictment. While the indictment aleged
the tools were worth at least $250, the jury indructions did not contain value as an dement. The State
arguesthat Hill waived this objection, because he falled to raise it before the trid court.
920. TheMissssppi Rulesof Civil Procedure set out the rules for objecting to jury indructions.

No party may assgnaserror the granting . . . of ajury instructionunless he obj ectsthereto

at any time before the ingtructions are presented to the jury . . . . All objections shdl be

stated into the record and shall state distinctly the matter to which objection is made and

the grounds therefor.
M.R.C.P.51(b)(3). More specificaly, falureto object onthe ground that the ingtructions omit andement
listed in the indictment bars the issue from appellate review. Steen v. State, 873 So. 2d 155, 161 (1125)
(Miss. Ct. App. 2004). Hill did not preserve thisissue for appea. We hold thisissueis waived.

V.  Should thetrial court have stricken venireman Robert Lee for cause?
721.  Hill findly argues that he is entitled to anew trid, because the trial court abused its discretion in
denying hisfor cause chdlenge againgt aprospective juror. Prospective juror Robert Leereveded hewas
avictim of severd theft crimes, and Hill challenged Lee sabilityto be impartial. The State countered that
Lee gated he could be impartid in thiscase. Regardless, Lee did not ultimately serve on thejury.
722.  Allowing for cause chdlenges in jury sdection isleft to the discretion of thetrid court. Keysv.
State, 909 So. 2d 757, 760 (14) (Miss. Ct. App. 2005). No reversble error canoccur when the venire
member in question is ultimately excused by a peremptory chdlenge. Sewell v. Sate, 721 So. 2d 129,
135 (1128) (Miss. 1998). Therecord revedsthat Leedid not serveasajuror or dternatejuror. Therefore,

there is no reversible error in the trid judge sdenid of the for cause chdlenge. Thisissueiswithout merit.

CONCLUSION



123.  Wereversethe burglary conviction and remand the case for re-sentencing on the lesser-included
offense of trespass.

124. THEJUDGMENTOFTHELEECOUNTY CIRCUIT COURT ONTHE CONVICTION
OF BURGLARY OF A BUILDING OTHER THAN A DWELLING IS REVERSED AND
REMANDED FOR RE-SENTENCING CONSISTENT WITH THISOPINION. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO LEE COUNTY.

KING, CJ., LEE AND MYERS, P.JJ., BRIDGES, CHANDLER, BARNES AND
ISHEE, JJ., CONCUR. IRVING, J.,, CONCURSIN RESULT ONLY.



